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1300 U.S. Court House 
312 llortli Spring Street 
Los Angeles» California 90012 
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UNITED 
CENTRAL 

UNITED STATES CD AMERICA, , 
Plaintiff, 

v. 

ANTHONY JOSEPH RU3S0,JR., et el.. 
Defendants. 


STATES DISTRICT COURT 
DISTRICT CP CALIFORNIA 



Do. 9373-4II3-CD 




TRIAL MR IQ PANDUN > 

[13 U.S.C. §371: Conspiracy; 

13 U.S.C. §641; Stealing 
Government Property; Cencealin 
Stolen Cover merit Property; | 
Unauthorised Conveying of 
Government Property; Receiving 

.Stolen Government Property; 

18 U.S.C. 5793(c) : Receiving j 
National Defense Documents; 

18 U.S.C.' §793(d)(e) : Communi¬ 
cating National Defense Docu- 
niCntG * 

18 U.S.C. §793(e): Retaining 
National Defense Documents.]I 


Plaintiff, United States of America, submits herewith a 


Trial Memorandum. 

i 


* 

*3 


Respectfully submitted, 

WILLIAM D. KELLER 
United States Attorney 


h j DAVID TU RTF,3rd 


DAVID R. LIESEN 
WARREN ?. REESE 
RICHARD J. BARRY 

Assistant U. S. Attorneys 

Attorneys for Plaintiff 
United States of America 
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STATUS 0? THF. CASS 

A. Trial Is cct for an unspecified date in June, 1972, 
before the Honorable Ira* Matthew Byrne, Jr., United 
States District Judge. 

B. Both defendants are at liberty on bond. 

C. Jury lias not been \ 7 alved. y 

D. Estimated duration of trial is four weeks. 

E. The indictment is in 2$ Counts as follows: 


COUNT _ ' 0FT5USS DEPENDANT 


One 

Conspiracy. 

Eusso 

and Ellsberg 

Two 

Stealing Government Property. 


Ellsber^ 

Three 

Detaining Government Property. 


Ellsberg 

Four 

Conveying Government Property. 


Ellsberg 

Five 

\ 

Conveying Government Property. 


Ellsberg 

Six 

Conveying Government Property.,, 


Ellsberg 

Seven 

Deceiving Government Property. 

Eusso 


Eight 

Obtaining National Defense 


Ellsberg 

' 

Documents. 



Nine 

Obtaining National Defense 


Ellsberg 

1 

Documents. 



Ten 

Deceiving National Defense 

Eusso 



...Documents. 



Eleven 

• Communicating National Defense 


Ellsberg 


Documents. 


\ 

4 

Twelve 

Communicating National Defense 


Ellsberg 

' 

Documents. 



Thirteen 

Communicating National Defense 


Ellsberg 


Documents. 



Fourteen 

Detaining National Defense Documents. 

Ellsberg 

Fifteen 

Detaining National Defense 

Eusso 



Documents. 
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STATUTES Any RULES INVOLVED 



A. STATUTES ■ 

\ 

Title 13, United States Code, Section 371, provides: 

’’If two or more persons conspire either to ^commit 
any offence against the United States, or to defraud 
the United States, or any agency thereof in any man¬ 
ner or for any purpose, and one or more of such 
persons do any act to effect the object of the con¬ 
spiracy, each shall be fined not more than $10,000 
or imprisoned not more than five years, or both. 

"If, however, the offense, the commission of 
which is the object of the conspiracy, is a mis- 

s 

demeanor only, the punishment for such conspiracy 
shall not exceed the maximum punishment provided 
for such misdemeanor." 


Title 13, United States Code, Section 641, provides: ^ 

<v - 

,f Whoever embezzles, steals, purloins, or know- ^ 

ingly converts to his use or the use of another, or 
without authority, sells, conveys or disposes of any 


record, voucher, money, or thing of value of the 


United States or of any department or agency thereof, ^ 

A* 

or any property made or being made under contract f > \ ^ 
for the United States or any department or agency 
thereof; or 

’Tjhoever receives, conceals, or retains the 
some with intent to convert it to his use or gain, 
knowing it to have been embezzled, 6toien, pur¬ 
loined or converted-- 
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"Shall bo fined not more than $ 3 - 0,000 or impris¬ 
oned not more than ten years, or both; but if the 
value of such property does not exceed the sum of 
$100, he shall be fined not more than $1,000 or 
imprisoned not more than one year, or both. 

’’The word 'value' means face, par, or market 
value, or cost price, either wholesale or retail, 
whichever is greater." 



Title 10, United States ,Code, Section 6, provides: 

"Hie term 'department* means one of the execu¬ 
tive departments enumerated in section 1 of Title 5, 
unless the context shows that such term wa3 in¬ 
tended to describe the executive, legislative, or 
judicial branches of the government. 

"The term 'agency* includes any department, 
independent establishment, conmisslon, administra¬ 
tion, authority, board or bureau of the United 
States or any corporation in which the United States 
has a proprietary interest, unless the context shows 
that such term was intended to be used in a more 

' I 

limited sense." 

v 

Title IS, United States Code, Section 793(c-e), provides: 

"(c) Whoever, for the purpose aforesaid [i.e., 
for the purpose of obtaining information respecting 
the national defense], receives or obtains or agrees 
or attempts to receive or obtain from any person, 
or from any source whatever, any document, writing, 
code book, signal book, sketch, photograph, photo¬ 
graphic negative, blueprint, plan, map, model, instru¬ 
ment, appliance, or note, of anything connected with 
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• ^ uwo wauua u-v v o uw ualu «uhj vax 

^■n / ' 4 >of the United States or to the advantage of any 


I 

R/ 


the national defense, knowing or having reason to 
believe, at tlio tine ho receives or obtains, or 
agrees or attempts to receive or obtain it, that 
it lias been or trill ba obtained, taken, made, or dis¬ 
posed of by any person contrary to the provisions of 
this chapter; or 

M (d) Whoever, lawfully having possession of, 



mS m 



^rs < 

wpv access to, control over, or being entrusted with anyK^>\^Cj 

pn rb - 




, document, writing, code book, signal book, sketch, >^ T : 

'V \* photograph, photographic,negative, blueprint, plan, I* •53> 


^ t, l>S l'-*- *"c>‘ ! *• J ^•*wwg«.V»J»M*»WI •*w C) ’W W V V> ^ ^ ~ f ** ^ ~ f ^ ^ ’ (/H ^ 

U ^ Vr~^ 

" n^>- ^ map, model, instrument, appliance, or note relating ^ 

... . . . ... _.. 




eu, 


to the national defense, or information relating to'XV^ r^Yo. 


V* 


k<n ’ the national defense which Information the possessor^ 

T 'S 4 J) /?. X & ~H£_ Co .V, W/1 v ^ ^ 

- ^ • - has reason to believe could be used to tho injury p^fr} NJjcft 

s> > 
rC 
^ a 


X h ^-Oa 

\u (x- foreign nation, willfully ccnaraaicaten, .delivers, j 

JO /b>V^ o 

^ ^ transmits or causes to be communicated, delivered, ^0 
-£- N i.‘ * 

1m or transmitted or attempts to communicate, deliver, 

▼ \ f* M *“> fun*? f* n r\ r\ 1-% r\ a Arv r ,-! w « o f* rt f 1 ^ /% 1 4 *t r\ #1 n-v* 7, V! 

'•'x . K 

£X^V /transmitted the seme to any person not entitled to 


transmit or cause to bo ccraronicatcd, delivered or Vu, ] 
\ \ v Cra nsQutea una same to any person not encitiea to 

^ V .- - 




receive’it, or v/illfully retains the came and failsq 


m 


ri 


^ T\ y\ 




S, W V 
rSh^ 1 


to deliver it on demand to the officer or employee ^ 
x ^' v Aof the United States entitled to receive it; or 

ev f| 

v x3 H (o) Wl'iocver having unauthorised possession of, 

access to, or control over any document, writing, code ^>,y\ 




book, oignal book, sketch, photograph, photographic ^>~J > ^ 

t-W'fti 

ft 



\ v 

' <> 


negative, blueprint, plan, map, model, instrument, 
appliance, or note relating to the national defense, 

V\ ■ ax 

or information relating to the national defense ^Thichx^ ^ ^ 


r\ Vn 


information the possessor lias reason to believe 


[M^ 


■ < ^ fh 

^ A 

could be used to the injury of the United States or x ^4 
to the advantage of any foreign nation, willfully 
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'auA 


communicates, delivers, transmits or causes to bo 
communicated, delivered, or transmitted, or attempts 
to communicate, deliver, transmit or cause to bo 
communicated, delivered, or transmitted the came to 
any person not entitled to receive it, or willfully 
retains the came and falls to deliver it to the 
officer or employee of the United States entitled to 


I! 


receive it . , ,. tit- t ss 

First staTpha/ct <&r opdpr states--- esse^rML. 

THAT C/nz-cA/S JN'FORM&V -— [rr is Popr/tARf/ 

B. 0?J>SP,S A T .TD PECUIATIONS 


Executive Order 10501, dated November 5, 1953, 3 CHI 979-9G6 

p 7 ? 71 v \ >> 

A ''WHEREAS the interests of national defense "4: :> —. 


■?5p| 2> 


require the preservation of the ability of the 
United States to protect and defend itself against 
all hostile or destructive action by covert or 
overt moans, including espionage as well as military ^ r" 
action; and 

"WHEREAS it is essential that certain official JV 
information affecting the national defense be pro- ^ ^ 

( \ |Vi 

tected uniformly against unauthorized disclosure: v ’ ^ 

M N0v7, THEEEFOnE, by virtue of the authority , ^ 

vested in me by the Constitution and statutes, and as 

President of the United States, and deeming such / 

u (J iy 

action necessary in the best interests of the (f .* 
national security, it is hereby ordered as follows, 


* ft ® 

M Sec. 2. Classification . * * & 

{b} Physically Connected documents . 


S US 



1ST’ 

f fbe classification of a file or group of phys-’^^ 
ically connected documents chall be at least as ^0 

«/ ^3^ 38 that of the most highly classified document' 

NOMWTe //V -There r/ffes /s 

t* vi 4} H 


Tjok/> £TKiJr E ££ R Z,^ C - £ To 6 PRUSCRIVcP T\ESTf?IC- 
fPAi, Ct-ATlFlCfrr/tN A\/\RK!W<?S f SVCh 

Vai? ,/A/TT/R JT 2 iOoAFz! _P .. 
























therein. * '** *" 

, »V * * 

’’See. 5. Harking of Classified Hateri.nl . 

After a determination of the proper defense 
classification to be assigned has been made in 
accordance with the provisions of this order, the 
classified material shall be marked as follows: 

& to * 

"<b> Unbound Pediments . The assigned de- 


I 


>>& 


v*<VN 

13 


fenoe classification on Unbound documents, such G3 >*— > 
letters, memoranda, reports, telegrams, and other 
similar documents, the pages of which are not per- hi , rv 'K ; ^ ^- 
manently and securely fastened together, shall be '-+a 

conspicuously marked or stamped at the top and bot-/)* ur o, 

H ^ rs '. 

tom of each page, in such manner that the marking fr) v \' 

will bo clearly visible when the pages are clipped P . ^ 

£si) S' 


or stapled together." 


* 




* ^ 


Material Furnished Persons Hot in the 



Executive Branch of the Government. Uhen classified 


material ^affecting th e national defense^is furnished 

authorized persons, in or out of Federal service, 

- 19 


r? 




oth er than those In the executive branch, the fol¬ 
lowing notation, in addition to the assigned clas¬ 
sification marking, shall whenever practicable be 


J) ^ <>. 'N 


placed oii the material, on Its container, or on the > ^ h\! 
written notification of its assigned classification: \i ^ iL. 

___ , — •>; x 

This material contains 



the national defense of the United States within the 


meaning of the espionage laws, Title 13, U.S.C., 
Secs. 793 and 794, the transmission or revelation 


of v:hich in any manner to an unauthorized person 

„ ^ ^ ‘ ~ 

-7« * v 


? •? 


N 
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v / 




. - „ 77//s /s Wot soarroTT^p 

is prohibited by 1 c:,j. LL' J _ T 

~0y jEt\w <TjR /$Ny t > KAC,/jc-sv] 


o ^ 
„ to 

V: ’ 


X 


O.A 

5 lj j 

UjN 

■Ml 

vK 

«T 

\\<Z> 


”£!ec. 6. Custody and Safehconir>g . 7?he pos¬ 
session or use of classified defense information or 
material shall be limited to locations where facili¬ 
ties for secure storage or protection thereof are 
available by means of which unauthorised persons 
are prevented from gaining access thereto.” /Y/j 

* % it 

"(e) Custodian^ Pscsbonoibllifclc s. Custodians 
of classified defense material shall be responsible 
for providing the best possible protection and ac¬ 
countability for such material at ell times and 

particularly for securely locking classified material 

\, 

in approved safekeeping equipment whenever it is not 
in use or under direct supervision of authorised 
employees. Custodians shall follow procedures 
which insure that unauthorised persons do not gain 
access to classified defense information or material 
by sight or sound, end classified information shall 
not t be discussed with or in the presence of un¬ 
authorized persons.” 

’ ~~. a & ☆ 

> 

”£Jgc. 7. Accountability and Dissemination . 
Knowledge or possession of classified defense infor¬ 
mation shall be permitted only to persons whose 
official duties require such access in the interest 
of promoting national defense and only if they have 
been determined to be trustworthy. Proper control 
of dissemination of classified defense information 


shall be maintained at ell times 

£ # * 

- 

- 8 - 
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CoAvAt^T, rpM or- 


AT7, 


Department of Defense Instruction Do. 5210Security 
Classification.of Official Information, December 31, 1964^03 
emended, provides in pertinent parti 

"Section V. AUTHORITY TO CLASSIFY. 




A. Original Classification 


2 a 


L 

0. 

Uj 

V) 


1 ■ " —- wp - -W \s ^ 

"1. Original classification is involved taken 

. 


c ^ 

* <*- V) 

0 U 

v 4 j ^ 


y I J w ^ yl 

euch classification cannot reasonably be 

derived from a previous classification still 

V <? 


In force involving in cubstance the same 
or closely related Information; or 


% 

•\ v ^ KT 


•O^-cs 


•jCN ^ 

V’b. An accumulation or aggregation of items of^|§ 
^ information, regardless of the class if ica-S|^ 

^ 0,$ o : ^ 1 tion (or lack of classification) of the ' 

ifcNS?? 
kU 



£<c 4 
fit 

5} V) > 

il§R 3 

U VjU| 

O {A 

^<t 

♦ ^ 


Individual items, collectively requires a 
separate end distinct classification 
determination. >■ 




k ^ « 

couormxx^— 

^^”2. For the purpose of assurmg boun pos^-uivo 


management control of classification deter- ^ ^ 
olnations and ability to moot local operational^ 

O* 




requirements in an orderly and expeditious 
manner, the Assistant Secretary of Defense 
(Manpower) will exercise control over the 



.52 

granting and e:iercise of authority for origi"^^^^ 
nal classification of official information. 

3^1 


r> 


■S 

v 

JL 


Pursuant thereto, such authority must be 

exercised only by those individuals who at 

given time are tlie incumbents of those offices 

^ ^ ^ ^ 

end positions designated in or pursuant to *>>pn?v 

\ ^ 

• subparagraph 3 below and Appendix C, including.^ 
the officials who are specifically designated^ 

- As 

z> ' ^ 

< ^ 

• -W Cl 
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to act In tho absence of the incumbents. 

The following general principles ere appli- 

t 

cable: 


it 



r 

\ 


•0 s\ 

rK\ o 

i 

^4 

V Klij '■xj 
% Uj\ 


a. Appendix C designates specifically the 
officials v?ho may exercise original TOP 
' SECRET or SECRET classification authority 
and who among them may malce additional 
designations. All such additional desig¬ 
nations shall bo specific and in writing. 
*'b. The authority to classify is personal to 
the holder of the authority. Xt shall 


not be exercised for him or in his name/ 




by anyone else, nor shall it be dele¬ 
gated for exercico by any substitute or 
subordinate.” (p. 10) 

<t * # 




H>ISS 


0 

r| 




a 


p U, \>fj Xi 

^ SX C\"B.‘, Derivat ive C las sificati on 

|v \l 1. Derivative classification is involved when 

vt ^ , *- \ > ^ i 

* V \"3o An item of information or collection of \ '** * 

t}9;<¥K^ c. 

Ou in<0 


An item of information or collection of \ h 

' a va,| 

item3 is in substance the s ame a s or _J y ^ ^ 


closely related to other information witli n - 

CN^r xj 

ir-\ 


b\ 


respect to which there is an outstanding 

9 

proper; classification determination of 
► 

which the derivative classifier has 
knowledge and on which he is relying as 
his basis for classification; or 





as a result of^ 'Tifx 1 


AT 

u, lx. r u *'- * v,{ b. The information Is created 

> 3> . c\ ^ ^ 

in connection with, or In response to, 
other information dealing In substance 
w tiia same or closely related subject c\ ' 

^|5i matter which has been and still is 
^ properly classified; or 

• - 10 - 
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Ts. ^ ^ 


r* $r 

< >- x (v 

~yok/3 V> 

£>u.&4a N / 


^ a 


^3) fN— ^ 




^rr^Gv t \ ^ •», 


Tho cXog oification to bo applied to the 

U„ . X X, i 

A ^ ^' A _ information has bean detemined by & higher 

*\ VM ' 

authority and that classification deter¬ 
mination is communicated to and acted upon 
by tho derivative classifier. 


SkS&Jr 


"2. Darivativa classification la tho responsibility bi'V-V 


of each person whose official duties require 
decision by him as to whether information con- .v-X. 

- tta*^ 

tained in or revealed by material ha prepares frif 0 ^ 

^Tv^A'n 

or produces requires classification under tho ^ ,n^ » 
circumstances stated in subparagraph 1, above, 
subject to the following general rules* 
k) “a.. In the case of a document, the commander, 

supervisor, or other official whose sig- 

\ 

nature or other form>of approval is re- 
qxilred before the document may be issued, 
transmitted or referred outside the office 
of origin, is responsible for the necessity, 
currency and accuracy of tho derivative 
classification assigned to that document,” 

& * ☆ 

”3. In those situations involving tho copying or 

£ 1) 

extracting of classified information from % O 

• . * 

another document, or Involving the repro- ^ 

duction or translation of a whole classified Q.7X ^ 

document, tho individual responsible for such h] O ^ 

^ ^ v* 

5- * ^ 

lation shall be responsible for assuring that 

< **A 

the new document or copy bears tho same clas- 

3!m2’ 

sification as that assigned to the information ^ ^ 

or document from which the new document or ^ 

r\ ^ 

copy was prepared. Questions on the propriety ^c 6 

-U- 

' '. y? 





t 

11^* 

‘ XV) <x 


copying, extracting, reproduction, or trans* 

















of current classification should be resolved 
os indicated in paragraph VI.*., G." (pp« 12-13) 

* ft ft ;___ 

“APPENDIX C 

0PJ.G1HA V. CIASSXPlC ATZOtl Ah TPOrtlTff 
(See. paragraph V» A») 

"Part X. Original. TOP r^CrJT;? Classification Authority, 

* * * , 

”5. The Chairman, Joint Chief3 ox Staff; the ^1? 

n \ ^ 

Director, Joint Staff; the Secretary, 

r u «\ 

Joint Chiefs of Staff; the Directors and 

Deputy Directors of the subordinate agencieo^‘"^x 

of the Organisation of the Joint Chiefs of !b «M 

Staff, as designated by the Chairman, Joint ^ 

Chiefs of Staff; the commanders end deputy ^ 

commanders of the unified end specified com^\j^ 5 , 

mauds and the Chiefs of Staff ox those A )' ^ 

, ti . * 

cosraands. 

„ • 

t n 

Department of Defense regulations, 32 CFH Part 155, Incustrial 
Personnel Security Clearance Program, promulgated under the 
authority'of Euecutivo Order 10501, provide in part as follows! 
£ 155.1 Purpose 

, . ft . * ft 

tills part establishes the standard 
, end criteria for making security clearance 
. determinations when persons employed in 

private industry require access to classi¬ 
fied defense information. 
ft ft ft 


V! 

X? 

!&*s 


-«wc 


s> 

^V. 55 
> gi 
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X 


6 155.2 Definitions, . 

. it it it 

n (i) Security clcarsriccTor clearance: 



matron provided hio duties so require." 

it * * 



<vl ^ ^ 01* 

XrtXs 

An authorisation for a contractor or person 

O QU^\im 

employed by n contractor to have access to 
specified levels of classified defense infer-^ X ^ 

JLSJA ISA\\» 

yy The Industrial Security Manual for Safeguarding Classified 
Information, issued to implement' the Department of Defense Indus¬ 
trial Security Program under Department of Defence Directive 
5220.22 provided in pertinent part as follows: 

“FOBEIIADD , ■ 

it it it 

m " K 

3, In order to implement Executive Order 
10865, the phrase ‘personnel security clearance*fV-> 

sl<^ 

•t'g s 

v • ^5^^^ 

,f c. Authorized Persons . Those persons who have^ 
a need-to~bnow for the classified information in>l^ , 

°m « N 

volved, end have been cleared for the receipt 
such information ...,” v 

. * * v 

Vo, Cl assified Information . Official inf or- ^^2 l Z 
mation, including foreign classified information, ^ ^ 

which requires protection in the interest of ^ 

THE X>oT>-HElJwRSC>i J/-13- at 

/ a TT£ H SL/PZRZFPED TEE /SM AT l\AhP 1 <. 

F^r>f? \/) f= 7~ A/A hA <"T~/JhV r~iis>-T- . Itct /ii/,s _W 



shall have the foHewing meaning: *access 
authorization’ 

it it & 

"SECTIOU I. G22IEPAD 

.. ’ it it it 

3. DEFXrllTXOIiS 

i& it if 

tK 


Ho r <e > 


^ * f e— r\ u rpr l\> ^ / f f f r Sf't f w imk pv 

v/>erx/x m STuoy C n °t and §\urto\£) 
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national defense and which has been so desig¬ 
nated by appropriate authority," 


& 




£o r to* 01 ' 

•'em, Uocd-To-lhior;* A determination made by 



„ foZ} 

^ K^rT the possessor of classified information that a 

'O jjf v 

1 k. prospective recipient, in the interest of national 

defense, has a requirement for access to (see 

> ? ki --- 

k .paragraph a above), knowledge of, or posses- 

O ^^iV^velon of the classified information in order to 
O i/| I : perform tasks or services essential to the ful- 
"** \ Qffillment of a classified contract or program 
approved by a User Agency,’ 1 

it it it 

"np. Official Information , Information which 
is owned by, produced by or is subject to the 
control of the United States Government," 

$} it it 

"ar. Permanently bound Documents , Per¬ 
manently bound books or pamphlets, the pages of 

\ 

which are permanently and securely fastened to- 
^ gebher in such a manner that one or more pages 
cannot be extracted without defacement or altera¬ 
tion of the book or pamphlet, No document shall 

V 

be- considered a permanently bound document unless 
It is sewed and lias the glued binding which is 
common to th.3 art of bookbinding, (Thl3 eli¬ 
minates documents fastened only with staples, 
brads, or other commercial paper fasteners.)" 

* it it 

x 

'"^X ,, bd. Unauthorized Person . Any person not 
authorized to have access to specific classified 

£U S B&RS M/AS AN 
"AUJ THOR. I zsp PeXSdMj 
, A S££ W<?r AIFMO 

“/ 4 ” . OF <£AU<S 72 RE 

_ - ■ - fctj&s&. 
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information in accordance with the provisions 
of this Manual." 

tv ft ft 

5.. GENERAL REQUIREMENTS 

* . »v tv 

"b., Y-.in5.tat: Ion on Din closure . [The Con¬ 

tractor] Shall assure that classified infor¬ 
mation is furnished or disclosed only to 
authorized persons , « -,. M 

T 

- tV tV iV 

"SECTION II. HANDLING 0? CLASSIFIED INFORMATION 

* * it 

13. SPECIAL REQUIREMENTS FOR TOP SECRET 

it * it 

"h. TOP SECRET material shall be reproduced 

only with the prior written authorization of the 

' 

contracting officer ...» 

"i. Transmission of TO? SECRET material 
outside of the facility requires the written 

^authorization of the contracting officer . . 

/ 

it ft it 

18. REPRODUCTION 

• *■ -t + 

"a; Reproduction by Authorization Only . The 
contractor shall not make, nor permit to be made 
' without prior written authorization of the con- 



v* 

k 'nil 
bl*(V 

Vj * 

tracting officer, or his designated representative, IN* 
any photograph or other reproduction of TOP SECRET 


information , 


H 


"SECTION III. SECURITY CLEARANCES 

ft & it 
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"a. An Individual shall be permitted to have 

* 

access to classified information only when 

IS) cleared by the Government or by the contractor 
0> 








as specified in this Section; and when the con= 

tractor determines that access i3 necessary in 
csaBBaawi 

the performance of tasks or services essential 
to the fulfillment of a contract or program, 
i.o., the individual has a need-to-know .... 


^ ® ^ "i-* 


i> f «■ 





Foreign nationals are not eligible for 

•s; . a personnel security clearance, except that 

iS» k Ms) f \ 

'4j ^ ^\J rcc ^-P roca -*- clearances may be granted to citizens 
of Canada and the United ICingdcm in accordance 

^ ■n/ QiNII. 

' 1 * rx ^ 'nK with paragraph 29. 11 


O, 




XXI 

STATEMENT OF FACTS 


The Government expects to prove each material allegation of 
the indictment. The facts are as follows* 

Anthony Husso and Daniel Ellsberg were both employed by the 

i 

Rand Corporation, Santa Monica, California. The Rand Corporation 

I 

was engaged in research work for agencies of the Department of 
Defense, In that connection Rand was furnished the use of elas- 

• sified Government documents which were required to be safeguarded 

. 

by Rand according to the provisions of tho Industrial Security 

THS 3>OS>-t!£fJJ>£RSCtt 

Manual issued by the Department of Defense. / 3 

..P* The Industrial Security Manual restricted access to clas¬ 
sified information to "authorised persons" who'possessed a security 
clearance and had a need to know theinfomation. The Manual 
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HAND'S "OSLHtfiTtaA/S" CbULP NOJ_ 

7£p ON <£*1P/-Oy££S. HAND c.out.1 



_ &£ 

OUL D O/JLy 

y/v\pos^ /7~s or* a? &&'&&& &*s tv/^ai* 

forbade disclosure of classified information to unauthorized per¬ 
sons . The Manual also provided that "top secret" material could bo 

r 

reproduced or transmitted cutside of the Hand facility only with 
the written authorization of the Government*o contracting officer. 
In order to implement the requirements of the Industrial 
Security Manual, hand issued its own Security Manual imposing the 
necessary security obligations upon its employees and making these 
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requirements a condition of continued employment. This manual for¬ 
bade disclosure of classified material to anyone lacking a security 
clearance and a need-to-know, rlt also required written authori¬ 
zation for reproduction of top secret material raid provided that 
classified material could not be taken home. 

Both Russo and Ellsberg signed memos attesting that they had 
^read the Rand Security Manual and understood the safeguards they 
> must anply to protect classified information. As a condit ion of _ 

A (secuftny -f&nrt; sV/>TAj r> 

reemployment, both Russo and Ellsberg signed a A "security acknowledge- 

\i A ’ i 

i^ment," stating that they would safeguard classified information . 

v i *~i^4, ^ } 

Cyand understood the criminal penalties for disclosure to unauthorized 

5 4 V i 

0 persons, Both V.ujc.o and Ellsberg acknowledged receiving a security 

^ briefing and agreed in writing to execute at the end of their 

/ 

Vjemployment a ’’security termination statement" stating that they 
^ had not retained any classified materials and would not disclose 


classified 

& 


Tti£S£ MOT CO NTfi*CTS 

‘ZET&eEN /\Hy pst&T/es. yr 

uary 21, 1969, the Office of the Assistant Secretary 




ormation. 

On Jgj; 

of Defense^ International Security Affairs, transmitted to Rand’s 
Washington, D. C. office, a 38-Volume Top Secret Department of I 
Defens^study entitled "United States - Vietnam Relations, 1945- 
1967.}- At/rHtRTie fit p0S$c£$/6fl/ 

//&& 4/t 

On Marcia 3, 1969, under a Rand designation as a courier ,y 

LWftC&YgtJ /! 

bcftn- 7 cen Rand Washington and Rand Santa Monica, Ellsbergcobtainec 

- 

ten volumes of the Study from Rand’s Washington Office. On 

CrA'g pfi ev/o os sio t z&rto cwa$. frsa w) 

August 23, 1969, under a similar designation, Ellsberg H obtained 

A * 
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A. _ r-Aenc aciciiuxonaA. Dtuuy . _**.» --.-- - ----- 

V | 2 /pfj? /?ppj.y rb eusBexfy f&uw&flj yjpra very arts 

o \ industrial Security Manual one! the Rand Security Ilaaual, l.ilsoer 0 


cloht additional Study volumes. In direct vio lation „of the 



c Vi29 

‘SO 


iniiuccra-ax jyeuui-ity u>u» "r-'rrr 

ppi/cp r& \//£7 -//ap\ e> 7~&&./J , 

failed to deliver the 10 Study volumes to Hand Santa Monica s 

Ton Secret Control Officer, and they were not received by Rand 

PALS&1 THE PoJ> HE*PC*so*/ 

until May 20, 1970 .^^^ £ht . @&sf£RMBl>. 

On April 7, 1969,'Ellsberg checked out from Rand’s Top 

Secret Control Officer volume XI of a top secret document authored 
by Melvin Gurtov entitled "negotiations and Vietnam: A Case Study 
of the 1954 Geneva Conference.” Ellsberg returned this document 
on May 20, 1970. On October 3,»1969, Ellsberg checked out from 
hand’s Top Secret Control Officer eight pages of a top secret 
report by General Wheeler to President Jfonnson. Lllsoerg returned 
the Wheeler Report on October 17, 1969. 

During 1969, Russo and Ellsberg asked Lynda Sinay, Russo’s 

1 V 

girlfriend, for the use of the xerox machine at her advertising 
office and she agreed. Ellsberg said he had material to copy 
which came from the vault in his office at Rand and related to the 
Vietnam Mar. Ellsberg caid he was thinking of leaving Rand and 
wanted to take copies v?ith hxm. he also said that Scnatoi 
Fulbright wanted to see them. 

On several occasions over a period of time, Sinay’s ofrice 

was used for such xeroxing. Ellsberg brought the documents in 

and took them and the copies cut. Russo, Ellsberg, Sinay and 

► 

Ellsberg*s con-, Robert, participated in the xeroxing. Ellsberg*s 
girlfriend, Kimberly Rosenberg, was also present as was Vu Van 
Thai. Ellsberg*s children and Lynda Sinay cut "top secret" 
security classification markings from the xerox copies at 
Ellsberg's request. Ellsberg paid Sinay for the use of her copy 
machine. 

Examination of the Study volumes, Wheeler Report, and Gurtov 

document reveals that various of them bear latent fingerprints of 

Ellsberg, Russo, Sinay, Thai, and Robert Ellsberg. Rone but 

,^£-LL$3£RC } AUr/teKU£t> THB "/4C<T£SS. 

Ellsberg was authorised’'to have access to the documents. 

CSlfMFttAHTj /// -IS- . „ , ,} 

•> r/m r r/t& SAYS opze £ > 
























A. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


EEKTIHBET LAW 


CONSPIRACY VIOLATIONS 


1« Conspiracy fco Defraud the Unified States . 



nM 





Conspiracy to defraud the United States covers any 
conspiracy to impair, obstruct or defeat the 
lawful function of any department of Government. 


In Dennis v. United States , 304 U.S. 055 (I960), a conspiracy 
fraudulently to obtain the services of the NLRB on behalf of a 
union was held violative of 18 U.S.C. §371*s prohibition of con¬ 
spiracies "to defraud the United States, or any agency thereof in 
any manner or for any purpose.” The Court said: 

”T.t has long been established that this statutory 

V 

language is not confined to fratfd as that term has 
beendefined in the common law. It reaches ‘any 
conspiracy for tho purpose of impairing, obstruct¬ 
ing or defeating tho lawful function of any depart¬ 
ment of Government,* Haas v. Kerihel , 216 U.S. 462, 

479, quoted in United States v. Johnson , 383 U.S. 

i 

169, 172. See also, tutwalc v. United States , 344 
U.S. 604} Glasser v. United States , 315 U.S. 60, 66} 

Hammerschmidt v. United States , 265 U.S. 182, 18S. 

C£. Goldstein, Conspiracy to Defraud the United 
States, 68 Yale L.J. 405, 414-441, 455-458 (1959). 

In the present case, it is alleged that petitioners, 
unable to secure for their union the benefit of 
Labor Board process except by submitting non- 
Comnimist affidavits, coldly and deliberately con¬ 
cocted a fraudulent scheme; and in furtherance of that 
scheme, some of the petitioners did in fact submit 
false affidavits and the union did thereafter use 
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the Labor Board facilities made available to them. 

This Court's decisions foreclose the argument that 

/ 

these allegations do not properly charge a conspiracy 
to acfraud the United States." tp. C51] 

/ 

In United States v. Johnson , 383 U.S. 169-172, an allegation 
that the defendants conspired to defraud the United Gtates by in¬ 
fluences the Department of Justico was upheld although they were 
not charged with any false statement, misrepresentation or deceit. 
The Court said: "18 U.S.C. §371 Jias long been held to encompass 
not only conspiracies that might involve loos of government funds, 
but also 'any conspiracy for the purpose of impairing, obstructing 
or defeating the lawful function of any department of government.* 
Haas v. Henkel , 216 U.S. 462, 479." 

Xn Haas v, Henkel , 216 U.S. 462 (£910), an indictment charged 
that Haas and Price conspired to obtain from Holmes, an employee 
of the Agriculture Department's Bureau of Statistics, advance 
information on the contents of official crop reports. The Court 
found that the indictment charged an offense. It said: 

" • . .[T]he conspiracy was to obtain such 
information from Holmes in advance of general pub- 

t 

licity and to use such information in speculating 
upon the cotton market, and thereby defraud the 
United States by defeating, obstructing and im¬ 
pairing it in the exercise of its governmental func¬ 
tion in the regular and official duty of publicly 
promulgating fair, impartial and accurate reports 
concerning the cotton crop. [p. 473] * * * 

"The statute is broad enough in its terms to 
include any conspiracy for tho purpose of impair¬ 
ing, obstructing or defeating the lawful function 
of any department of Government. * * * [l]t must 
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follow that any conspiracy which is calculated to 
obstruct or impair its efficiency and destroy the 
value of ito operations and reports as fair, impar¬ 
tial and reasonably accurate, would be to defraud 
the United States by depriving it of its lawful right 
and duty of promulgating or diffusing the information 
so officially acquired in the way and at the time 
required by law or departmental regulation." 

[pp. 479-480] 

Coe also Curley v. United States , 130 Fed. 1 (1st Cir. 1934), 
cert. den . 195 U.S. 028 (1904); United States v. Bradford , 148 
Fed. 413, 421-22 (E.D. La. 1905), affd . 152 Fed. 616 (5th Cir. 
*905), cert. den. 206 U.S. 563 (1907); United States v. Bobbins , 

157 Fed. 999 (D. Utah 1907); United State n v. Morse,. 161 Fed. 

429, 435-36 (S.D. N.Y. 1903), aff'd . 174 Fed. 539 (2d Cir. 1909); 
United States v. Slater , 273 Fed. 266 (E.D. Fa. 1922); Longer v. 
United States , 76 F.2d 817 (8th Cir. 1935); Fenvoy v. United States , 
306 F.2d 523 (Is t Cir. 1962); United States v. Vasques , 319 U.S. 

381 (3rd Cir. 1963); United States v. Moore , 173 Fed. 122 (D. Ore. 
1909); United States v. Eonanno , 177 F.Supp. 106 (S.D. K.Y, 1959), 
rev f d . on other grounds 258 F.2d 403 (2d Cir. 1960). 

b. Alleged defects in performance of a governmental 
function are no defense to a charge of conspiracy 
. "to defraud the United States by impairing such 
function. 

s mj m mm m r j- — ir r t i t r- w mmmm i m.- t it - mm — i r 1 m i t i mt ~^i —mm i~r n ^ i 1 ——r " m mmm ■ m 

In Donais v. United States , 384 U.S, 855 (1966), an effort 
was made to raise as a defense a claim that the statutory scheme 
the defendants sought to impair was constittiionally defective. 

' • A * 

The Court held: 

! 

"We need not reach this question, for petitioners 
are in no position to attack the constitutionality of 
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£9(h). They were indicted for an alleged conspiracy, 
cynical and fraudulent, to circumvent the statute. 
Whatever might be the result where the constitution¬ 
ality of a statute is challenged by those who of 
necessity violate its provisions and seek relief in 
the courtc is not relevant here. Tills is not such 
a case. The indictment hero alleges an effort to 
ci rcumvent the law and not to ch allenge it — a 
purported compliance with the statute designed to 
avoid the courts, not to invoice their jurisdiction, 
[p. €65] 

"It is no defense to a charge based upon this 
sort of enterprise that the statutory scheme sought 

to be evaded is somehow defective . Ample oppor¬ 
tunities exist in this country to'seek and obtain 
judicial protection. There is no reason for this 
Court to consider the constitutionality of a statute 
at the behest of petitioners who have been indicted 
for conspiracy by means of falsehood and deceit to 
circumvent the law which they now seek to challenge. 
Tills is the teaching of the cases. [p. 866] 

I 

(emphasis added) 

"In Kay v. Uni.ted States . 303 U.S, 1, this 
Court upheld a conviction for making false state¬ 
ments in connection with the Heme Owners* Loan Act 
of 1933, without passing upon the claim that the 
A.ct wa3 invalid. The Court said, ’When one under¬ 
takes to cheat the Government or to mislead its 
officers, or those acting under its authority, by 
false statements, he ha 3 no standing to assert that 
the operations of the Government in which the effort 
to client or mislead is made are without constitutional 
# - 22 - 
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oancticn.* 303 U.8., at 0. See also United States 
v. Kapr> , 302 U.S. 214, involving a false claim for 
money tuider the subsequently invalidated Agricultural 
Adjustment Act of 1933. Analogous are those case9 
in which prosecutions for perjury have been per¬ 
mitted despite the fact that the trial at which the 
false testimony was elicited was upon an indictment 
Stating no federal offense (United States v. Hilljams , 
341 U.S, 58, 65-69); that the testimony was before 
a grand Jury alleged to have been tainted by 
governmental misconduct ( United States, v, Remington , 
208 F.2d 567, 569 (C.A. 2d Cir. 1953), cert, denied, 
347 U.S. 913); or that the defendant testified 
without having been advised of his constitutional 
rights (United Sfcn.tc3 v. TJinter , 348 F.2d 204, 

203-210 (C.A. 2d Cir. 1965), cert, denied, 382 U.S. 
955, and cases cited therein), [p. £66J 

"Petitioners seek to distinguish these cases 
on the ground that in the present case the consti¬ 
tutional challenge is to the propriety of the very 
question--Communist Party membership and affiliation-- 
vhich petitioners are accused of answering falsely. 

We regard this distinction as without force. The 
* 

governing principle is that a claim of unconsti¬ 
tutionality will not be heard to excuse a volunta ry , 
deliberate and calculated course of fraud and deceit. 
One who elects such a course as a means of self- 
help may not escape the consequences by urging 
that his conduct be excused because the statute 

• A 

which ha sought to evade is unconstitutional. This 
Is a prosecution directed at petitioners* fraud. It 
is not an action to enforce the statute claimed to 
be unconstitutional.- tp. 867] 

-23- 
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"It is arguad in dissent, oca pp. 876-880, post , 
that: we cannot avoid passing upon petitioners' consti¬ 
tutional claim because it bears upon whether they 
may bo charged with defrauding the Government of a 
. 'lawful function.' At the time of some of the 
allegedly fraudulent acts of the conspirators, 

This Court's decision in ponds had been handed down. 

It was flouted, not overlooked. This position loses 
sight of the distinction between appropriate and 

inappropriate ways to challenge acts of government 

/ ____ 

thought to be unconstitutional. Moreover, this view 
assumes that for purposes of §371, a governmental 
function may be caid to bo 'unlawful* even though it 

is required by statute end carries the fresh im- 

\ 

primatur of this Court. Such a ^function is not im¬ 
mune to judicial challenge. But, in circumstances 
like those before us, it may not be circumvented by 
a course of fraud and falsehood, with the constitu¬ 
tional attack being held for use only if the con¬ 
spirators are discovered." [p, 867] 

l 

I 

Since even the constitutionality of a statute cannot be 

challenged by those prosecuted for conspiring to impair its opera- 

♦ 

tion, certainly defendants charged with conspiring to impair a 
governmental function are not permitted to claim that such function 
was being incorrectly carried out. Defendants charged with impair**, 
ing the governmental function of controlling the dissemination of 
classified government materials cannot defend themselves by 


claiming that the materials w T ere not correctly classified. This 
would permit defendants now to challenge rules regarding the dis¬ 
semination of classified material which they have been indicted for 
[, previously conspiring to circumvent. 

ri A/Z/A/flK T#& PRESIDENT'S TjOLeS NPP/.Y ONE V J70 

*7 CORRHcrE f CLASS)FI£P^'ssfF-6 fs^c. 1, 6 . 0 , /oFo/\ 
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A cimilar situation was faced in Scarbeck v. U nited States , 

317 F.2d 546, 550 (D.G. Gir. 1963), in which the defendant was 

* r 

convicted of communicating classified Government documents to 
foreign agents in violation of 50 U.S.C. §703(b). The defendant 
attempted to assert that the documents were not properly classified. 

,,, r ■ , THe&e is A'a ffaWr/dW y*- 

„r,t SVp/y'-MAU), T&J? F&6S&c?7-/0A/ IS-rRy/tM, 

lAippellant rs urging that after such an eta- ^6 tf*pa$g 


ployee has obtained and delivered a classified 
document to an agent of a foreign power, knowing 
the document to be classified, he can present 
proof that his superior officer had no justifi¬ 
cation for classifying tho document, and can ob¬ 
tain an instruction from the court to tho jury that 
one of their duties is to determine whether the 
document, admittedly classified, was of such a 
nature that the superior was justified in-.clas¬ 
sifying it. Tho trial of t:he employee would be 
converted into a trial of the superior . The 
Government might well be compelled either to 
withdraw the prosecution or to reveal policies and 
information going far beyond the scope of the 
classified documents transferred by the employee. 

The embarrassments and hazards of such a pro- 

* 

ceeding could soon render Section 733(b) an 
entirely useless statute, (emphasis added) 

”{7] We conclude that it is the intent of the 
statute to make the superior’s classification 
binding on tho employee. In this case, if the 
Government’s evidence be believed, appellant knew 
perfectly well what he was about: the Polish 
agents wore demanding classified (i.e., valuable 
and secret) information, and he tried to satisfy 
9 -25-. 
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their demands. Ho cannot now claim that the 
Government is required to prove that tho docu- 
01] «*^saenfco he gave wore in fact properly classified. 


C4 




The factual determination required for purposes of 


(emphasis added) 


m ,h -♦Section 733(b) Is whether the information has been 

< Hi y ..... 

classified and v?hether the employee knew or had 
Q ^reason to tenow that it was classified, neither 
<f* ^ the employee nor the r jury is permitted to ignore 

^ 1 1 the classlficntion given under Presidential 
Q ^ authorit y ." 

XSl'!; U% 0, Executive Orders have the force and effect 

TH^Ys 'TV/e*iseL\/e% f cnttNQT 

^ L of law. rt/Wfis EFFECT &//'/*) PFftSQA/ 

Qo.<) —__ (%T~ 

iy L \ PtPF><Ly. k 

See Greene v. McElroy , 360 U.S, A74 (195S) ; Parkas v. Texas 
Instrument, Inc. , 37 P.2d 629 (5th Cir, 1967) ;. United Staten v. 
Horla, 191 F * Cupp, 563 (D. Guam, 1961); United States v. An p, cog . 
190 F.Supp, 696 (D. Guam, 1961). 

2. Conspiracy to Commit Offenses Against the United States . 

i 

t 

a. As noted in Nye t< His sen v. Uni, tec! States , 163 F.2d 846, 

350 (9th Cir. 1943), affd . 336 U.S. 613 (1949): 

* 

"A single conspiracy may embrace several related 
conspiracies. And the rule is settled that a single 
conspiracy may have S3 its object two or more wrong¬ 
ful acts, and that an indictment charging such a 
conspiracy is not duplicitous for that reason. 

Braverman v. United States, 317 U.S. 49, 63 S.Ct. 99, 

•A 

87 L.Ed. 23," 

As stated in United States v. Kissel , 213 U.S. 601, 607 

(1910) : 

-26- 
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"When the plot contemplates bringing to pass a 
continuous result that will not continues without the 
continuous cooperation of the conspirators to keep it 
up, and there is ouch continuous cooperation, it is a 
perversion of natural thought and of natural language 
to call ouch continuous cooperation a cinematographic 
series of distinct conspiracies, rather than to call 

s 

it a single one," 

b. The elements of the crime of conspiracy may be established 
by circumstantial evidence. Davenport v. United States . 260 F.2d 
591 (9th Cir. 1950); J ordan v. United States . 370 F.2d 126 (10th 
Cir* 1966), cert , den . 386 U.S. 1033; Johnson v. United States , 

380 F.2d 810 (10th Cir, 1967); United States v. Chambers . 382 F,2d 
910 (6th Cir. 1967). 

* 

A conspiracy may be shown to exist among several persons 

4 

without the necessity of showing that each person had actual knowl¬ 
edge of the identity and functions of all his alleged co-conspira- 
tors. Daily v. United States . 282 F.2d 818 (9th Cir. 1960); 

Marino v. United States , 91 F.2d 691 (9th Cir. 1937); Wood y. 

United States ,-283 F.2d 4 (5th Cir. 1960); Massif v. United States , 

\ 

370 F,2d 147 (8th Cir. 1966); United States v. Battaglia . 394 
F.2d 304 (7th Cir, 1968). 

That a defendant was aware that ho was not alone in plotting 
with common conspirators to violate the law la sufficient to 
raise the necessary inference that he had joined in an overall 
agreement. Blunenthal v. United States . 332 U.S. 539 (1947); 

Daily V. United States , supra . 

Once tha existence of a conspiracy is shown, slight evidence 
is all that i3 required to connect a defendant with the conspiracy, 
j ttaa-r.osenda v. United States . 357 F.2d 124 (9th Cir. 1966), cert , 
den. 385 U.S. 356; Fox v. United States . 331 F.2d 125 (9th Cir. 
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196V); United States v. (CTismbcro , 332 F.2d 910 (6th Cir. 1967); 

Cave v. United States , 330 F.2d 53 (8th Cir. 19o8). 

c. Declarations of one conspirator made during the period of 
tho conspiracy may be used against another conspirator who was 
not present at the time of the declaration* This j-o a standard 
exception to the hearsay rule, based upon tho theory that the 
declarant is cn agent of the other conspirator. J.nio, ox. course, 
presupposes independent evidence that the conspiracy in fact 
existed. Rutwak v. United 3tates , 344 U.8. 604 (195.?) , V. 

United States , 314 F.2d 713 (9th Cir. 1963). 

Tho order of proof of such declarations is within tho dis¬ 
cretion of the court. The court may properly admit them with the 
admonition that tho testimony will be stricken should tho con- 
spiracy not be shown by independent evidence. 'The Uinch Circuit 
so held in Enriques v. United Ctntes , 314 F.2d'703 (1963), and 

pointed out, at page 705 that; 

"... The trial judge's rulings, of course, were 
perfectly proper, as we pointed out in cur previous 
opinion, due to the large discretion permitted the 

i 

trial court in permitting proof of an alleged con¬ 
spiracy, and tho order of proof of its necessary 

> -• • -\.;V 

parts.” 

3, General Principles lie Conspiracy . 

a. A conspiracy is complete upon the forming of the criminal, 
agreement and tho performance of at least one overt act in further¬ 
ance thereof., 

Pinkerton v. United States , 151 F.2d 499 (5th Cir. 1945), 
aff'd . 323 U.S. 640; , 

Roberts v. Uni ted States , 416 P.2d 1216 (5th Cir. 1969); 
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Romontio v. Urt5.fced fttatos , 400 F. 2d 618 (10th Cir. 1968); 

Hiller v. United Staton ; 382 F,2d 583 (9th Cir. 1967); 

Jordan v. United States , 370 F.2d 126 (10th Cir. 1966), 

b. The state of mind (intent) required to render an agree¬ 
ment and furthering act" an unlawful conspiracy is knowledge of 
thQ agreement 1 s unlawful object. 

United States v. Gallishnw , 428 F.2d 760 (2d Cir. 1970); 

United States v. Hingoin > 424 F.2d 710 (2d Cir. 1970); 

Doty y. United Stat es, 416 F.2d 887 (10th Cir, 1969); 

Uni ted States v. Fel1ahnum , 403 F«2d 220 (7th Cir. 1969); 

Jacobs v. United States , 395 F.2d 469 (0th Cir. 1963); 

Hiller v. United 8tatos , 382 F.2d 503 (9th Cir. 1967). 

c. Evidence showing similar previous unlawful activity is 

admissible upon the questions of intent, purpose raid design. 

Kye & Hissen v. U nited States , 336 U.8. 613 (1949); 

0 

- 

Heike v. United States , 227 U.S. 131 (1913); 

IJililanson v. United States , 207 U.8. 425 (1908); 

United States v. Marchisio , 344 F.2d 653 (2d Cir. 1965); 

Koolish v. United St ates , 340 F,2d 513 (8th Cir. 1965). 

‘ ^ FALSE. " 

\A9frM If ^PR\Vf^T£L\ — 

B. GOVEENl-ENT PROPERTY OFFEREES S' fiffly 

1. Government.Property. /*&>& „ v 

. * 9 SSc<*#ffi> CAMStWCWW. 

Under Executive Crpor lOaOi, documents oearing a 
security classification rye within the exclusive ownership or con- 
trol of the Government, Both the documents and their content arc 

A/&T rj£Cf\use of ss/r/cA t/om " 

the property of the United States and remain its property until 


they are declassified and released by the Government. The content 

Yrtts C-JdtiLS S/Ave TO fte PXW6&, 

of such classified documents is itself Government property quite 
apart from the Government^ ownership of the sheets of paper on 

/ 
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which it is recorded, Tea United Staton v. Friedman , 445 F, 2d 
1076 (9th Cir. 1971); United States v. Bottene , 365 F.2d 339 
(2d Cir, 1966), cert , den. 385 U.S. 974 (1966). 


2. Value . 

The value of the stolen property Id an element of the 
offense and proof of value must be introduced at trial. United 
States v. ITilson , 234 F.2d 407, 403 (4th Cir. 1960); Cartwright v. 
United States , 146 F.2d 3.33, 135 (5th Cir. 1944). Section C41 
defines value as "face, par, err market value, or cost price, 
either wholesale or retail, whichever is greater.’' The face value 
can be virtually nothing, ao in Keller v. United States , 168 Fed. 
697 (7th Cir. 1909), where the stolen property consisted of six 
blank checks worth one cent each. The market value is not limited 

V 

to the legitimate resale price of the property but may also be the 
price fences might pay on the "thieves* market Churder v. 

United States , 387 F,2d 825 (8th Cir, 1968); Jalbert v. United 
States , 375 F.2d 125 (5th Cir. 1967); United States v. Clone,oil , 
358 F,2d 439 (3rd Cir. 1966), The "whichever is greater" rule is 


applicable regardless of the disparity between the retail cost 
price and ( the market value. 0*Mailey v. United States , 227 F.2d 
332, 336 (1st Cir. 1955), cert, denied 350 U.S. 966 (1956). In 
Falks v. United States ,283 F.2d 259 (9th Cir. 1960), cert , denied 
365 U.S. 812 (1961), the court upheld a felony conviction based 
on the theft of eighty gyro horizon indicators with a cost price 
of $205 each but a scrap value of only $.76 each. Finally, the 
prosecution does not have to prove the exact or approximate value 

i 

of the eolen property but merely has to show that it is in excess 
of $100. Jalbert, sunra, at 126. 
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3 . Spec ific Offenses . 

a. Embezzles, steals, or knowingly converts. 

At common law, offenses involving the loss of property were 
categorized on the basis of the nature of the "taking," the intent 
of the owner and the intent of the defendant. These distinctions 
were difficult to prove. Section 641 eliminates many of these 
problems? first, by permitting an indictment to set forth all the 
above offenses in the conjunctive; arid secondly, by attempting to 
reach all possible offenses involving the loss or misuse of 
Government property: _. 

"It is not surprising if there is considerable 
overlapping in the embezzlement, stealing, purloin¬ 
ing and knowing conversion grouped in this statute. 

s. 

What has concerned codifiers of the larceny-type of¬ 
fense is that gaps or crevices have separated parti¬ 
cular crimes of this general class and guilty raen 
have escaped through the breaches. The books contain 
a surfeit of cases drawing fine distinctions between 
slightly different circumstances under which one may 
obtain wrongful advantages from another’s property. 

The codifiers wanted to reach all such instances." 

Horissetfce v. United States , 342 U.S. 246, 271 (1952). 

As to the offenses included under Section 641, embezzlement 
is "the fraudulent appropriation of property by a person to whom 
such property has been entrusted, and into whose hands it has law¬ 
fully come. It differs from larceny in that the original taking of 
the property was lawful, or with the consent of the owners, while 
in larceny the felonious Intent must have existed at the time oz 
the "taking." Mcore v. United States , 160 U.S. 263 (1395). 

The definition of stealing , however, is not as precise: 
"Stealing, having no common law definition to restrict its meaning 
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as an offense, is commonly used to denote any dish o nest transaction 
whereby one person obtains that which rightfully belongs to another, 
and deprives the owner of the rights and benefits of ownership, but 
may or may not involve the clement of stealth attributed to the 
word purloin .' 1 Crabb v. Zerbat, 99 F.2d 562, 565 (5th Cir. 1938). 

Any wrongful taking of Government property comes within 
§641 and an intention, to deprive tho United States of the property 


permanently is not required. Courts have interpreted the word 
"stolen” in the Dyer Act, 18 U.S.C. §2312, as extending to temporary 
misappropriation. 1 

United State s v. phxrlcy , 352 U.S. 407.(1957); 

Bezzar d v. Unitcd States , 309 F.2d 260 (9th Cir. 1963); 

Jones v. United States , 378 F.2d 340 (9th Cir. 1967). 

Knowing conversion completes the picture of Section 641 by 
covering every other situation in which an individual might obtain 
"wrongful advantages" from Government propertyi 

"Probably every stealing is a.conversion, but 
certainly not every knovzing conversion is a stealing. 

*To steal means to take away from one in lawful pos¬ 
session without right with the intention to keep 
wrongfully . 1 ... Conversion, however, may be con¬ 
summated without any intent to keep and without any 
wrongful taking, where the initial possession by the 
converter was entirely lawful. Conversion may include 
misuse or abuse of property. It may reach use in an 
unauthorized manner as to an unauthorized extent of 
property placed in one’s custody for limited use. 

Money rightfully taken into one’s custody may be con¬ 
verted without any intent to keep or embezzle it 
merely by commingling it with the custodian’s own, 
if he was under a duty to keep it separate and intact. 

It is not difficult to think of intentional and knowing 
9 
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abuses and unauthorised use of government property that 
might be knowing conversions but which could not be 

r 

reached as embezzlement, stealing or purloining. 

Knowing conversion adds significantly to the range 

of protection of government property without inter- 

} 

preting it to punish unwitting conversions." 

Horissofcto , supra, at 271, 272. 

b. Receives, conceals or retains. 

f 

Kone of these terms are words of art and they should be 
given their usual common sense meaning. Those terms were intended 
to be read broadly in order to facilitate the application" of 
criminal sanctions to a variety of situations in which criminal 
culpability exists. t ' 

To be convicted of “receiving” stolen property it need only 
be shown that the defendant obtained possession of or some measure 
of control over the property or that the defendant aided and 
abetted another who actually received the goods. United States v. 
Lefkowltz , 2S4 F.2d 310 (2d Cir. 1960). 

To be convicted of ‘’concealing,* 1 it must be shown that the 

t 

defendant took some affirmative action as regards the stolen 

property which was likely to or intended to prevent the discovery 

► 

or return of the stolen property. Furthermore, an individual 
can be convicted of concealing stolen property even though the 
individual never had possession of the goods if it can be shown 
that the individual aided and abetted in the concealment of the 
goods. Corey v. United States , 305 F.2d 232 (9th Cir. 1962), 
cert , denied, 371 U.S. 956 (1963). 

Finally, the word "retains” was included in this phrase so 
as to make possible the application of criminal sanctions to 
those situations in which the intent at the time of the receipt of 
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tlio property ws3 Innocent or in which the indivrcual * s knowledge 
£3 to the etolcn character of the property cannot bo proven at the 
timo ho obtained possession. In these situations, therefore, a 
conviction under Section 641 is still possible if it can be shown 
that at some later tine, after the individual had obtained posses¬ 


sion of the stolen property, he acquired knowledge that the 
property was stolen and yet continued to retain possession of the 
property. Lewis v. Hudspeth , 103 F.2d 23 (10th Cir* 1939)« 

A receiver need only know that the property is stolen; and 
need not know that it is Government property. 

United States v. Kramer , 289 F.2d 909, 921 (2d Cir. 1961); 
Schaffer v. United State s, 221 F.2d 17, 23 (5th Cir. 1959); 
Mora v. United States , 190 F.2d 749, 751 (5th Cir. 1951); 
Adolfson v. United States , 159 F.2d 833, C86 (9th Cir. 1947), 
ccrt. denied 331 U.S. 818 (1947); 

Lewis v. Hudspet h, 103 F.2d 23, 24 (10th,Cir. 1939); 

Gargotta v. United Staten , 77 F.2d 977, 981-83 (8th Cir.1935). 


In Uailer v. United States , 177 F.2d 171 (C.A.. 9, 1949), 
the defendant was convicted under 15 U.S.C. 714 m(c) for stealing 
Commodity Credit Corporation potato3. The Court said: 

,f That the wrongdoer, conscious of his wrong, 
entertains a mistaken idea as to the ownership of 

V 

property, he appropriates does not dissipate the 
criminality of his conduct ... tho kernel of the 
crime is the knowledge that the act is wrongful, 
and wo have seen that Waller knew his act was 
wrong. Although he claims it as such, it i3 no 
defense that he acted upon the assumption that he 

j 

was misappropriating property belonging to his 

/ 

friend.” supra at 175. 

























17^2 

^ ! 
4 




* 

o 

h3 

x 


5 

6 

7 

8 
9 

10 

11 

12 


^ 13 

M 14 

« 15 

* * 

18 

21 

^ 22 
W f . 23 

^ 24 

£ 25 

“26 

27 

28 

29 

30 

31 

32 
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le^islftfc'lvc history of Section 641 end its predecessor 
is also of corns help. Prior to the 1943 revinion of the criminal 
code, the receiving paragraph described the ccrenter as "knowing 
the same to have been so exnheaaled, stolen or purloined ♦ . *" 

In 1943 the word so was stricken to prevent any implication 
that knowledge of Government ownership vans required. 


c. Conveys v7ithout authority. 


/ 


Ihe word "convey” used in the statute commonly means to 
transport, transmit, com. tun icate or transfer from one person to 
another. See United States v. Sheldon, 2 Wheat (15 U.S.) 119-120 
(1817); Chicago. R. I. & P. Ey. Co . v. Petroleum,,Hefininaj Co., 39 

F.2d 629, 630-31 (2.P. ICy. 1930). 

Under Executive Carder 10501 and^ito implementing regulations, 
documents bearing a Government security classification may law- 
fully be disseminated only to persons possessing an appropriate 
security clearance and having official duties requiring possessj.on 
of the documents, /my dissemination or conveyance of such docu¬ 
ments to other persons is "without aiitd^rity.^ See Executive 
Order 10501 as amended. Section 7. yl 

fj. - 

^ n.'c r y f/ 

C. M&TXOKM. DEFEIJSE DOCUMENT OFFEHSES. , ■ At ' 

1 * "Relating to national Defense." 

In Gorin v« United States , 312 U.S, 19, 28 (1941), the 
• Supreme Court said: 

"National defense, the Government maintains, 
is a generic concept of broad connotations, refer¬ 
ring to the military and naval establishments and 
the related activities of national preparedness. 


r f 
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VJe agree that the words 'national defense* in the 
Espionage Act carry that meaning." 

The materials involved in the Gorin case were Naval 
Intelligence reports which were described in Gorin v. Uni 
111 F.2d 712, 710 (9th Cir. 1940), as follows: 

"None of the reports contained any infor¬ 
mation regarding the army, the navy, any part 
thereof, their equipment, munitions, supplies 

f 

or aircraft or anything pertaining thereto. 

* * * 

Host of them, on their face, appear innocuous, 
there being no way to connect them with other 
material which the Naval Intelligence may have, 
do Chat the importance of the reports does not 
appear. 

"As illustrative of the information contained 
in the reports, we quote the report to Gorin 
made by Snlich, found in Gorin*s suit by the 
cleaning establishment*s salesman: 

* 'George Ohashi, of San Diego, is reported 
to have made a statement at a JACL meeting that 
he was not a fascist. Couple other members, 

Paul Hakodate and George Suzuki took esception 
to this remark and accused George Ohashi of being 
a communist and subsequently beat him up. 

'Ohashi and his wife own a beauty shop in 
San Diego which was found burglarized one day and 
the place searched. 

* ifc & 

'Dx*. M. M. Nakadate is dentis and is brother 


of Paul Nakadate 
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’Their father is Y. Nakadnte who lives in 
San Diego and who is listed in our cards as 
"radical—pro-Japanese.” Dr. N. M. Nskadate is 
borne in 1910; is member of United States Naval 
lieserve in dental corps and in 1935 did come 
training duty on board the USS Dorsey which is a 
destroyer. After completion of his sea duty he 
was attached to aviation unit of USNR, but be¬ 
cause of his Japanese descent, it is evident, he 
is not being encouraged to continue his career 
with USNR. 

'Bert Simmons a civilian employee on North 
Island, San Diego, which island houses Naval 

aviation. He was reported as a communist. 

\ 

'The report, however, comes *from a private 

watchman employed by Nick Harris Private Patrol. 

This watchman holds a dishonorable discharge from 

the Navy and it is believed that he made the report 

to ingratiate himself with the Navy. Report turned 

over to San Diego for further action'.” 

The.defendants claimed that because of their innocuous 

character, the reports could not relate to the national defense. 

The Court of Appeals rejected this claim and said; 

* 

“It-is urged that the Naval Intelligence 
reports show on their face that they do not 
relate to the national defense. Mo think the 
contention cannot bo sustained,” [p. 721] 

The Court of Appeals also approved the trial court's jury 
instruction which stated: 

"that it was not required * * * that the 
documents or information alleged to have 
been taken necessarily injure the United 
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States or benefit any foreign nation. The 
document need not in fact be vitally important 
or actually injurious. The document or infor¬ 
mation must be, however, connected with or related 
to the national defense.” Ep. 717] 

The Supreme Court affirmed the Court of Appeals and said 
of the reports: 

"As they gave a detailed picture of tho counter¬ 
espionage work of the Naval Intelligence, drawn from 
its own files, they must J>e considered as dealing 
with activities of the military forces. A foreign 
government in possession of this information would 
be in a position to use it either for itself, in 
following the movements of the agents reported upon^ 
or as a check upon this country*p efficiency in 
ferreting cut foreign espionage. It could use the 
reports to advise the state of the persons involved 
of the surveillance exercised by the United States 
over the movements of these foreign citizens. The 


(K 



* 


>j 

^.reports, in short, are a part of this nation's plan 

Pict'rt t/e , —--v.>\ 

forearmed defense. The part relating to espionage 
and counter-espionage cannot be viewed as separated ^ 

$5 


from the whole.” [p. 29] 

Many factors may be considered by the jury in assessing the 
existence of a relationship to the national defense. The Court of 
Appeals in United States v. SobIon , 301 F.2d 236, 239 (2d Cir. 
1962), affirmed the trial court's jury instruction which stated: 
'Vhether or not the • , . documents . . , con- 

\ 

cemed regarded or was connected with the national 
defense is a question of fact solely for the deter¬ 
mination of . . . the jury, taking into consideration 

I 

all the circumstances of the alleged crime and 
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considering the alleged source, or i gin, character 
end utility off the . . ; do currents . , . You may 
also consider the testimony that [they] . . * were 
classified information.” (emphasis added) 

Based upon the foregoing, the following propositions are 
well established: 

1, The term * 'nationa l defense” is a generic concept of 

broad connotations relating to the military establishment, and 
the. related activities of national preparedness. It embraces 
those military, diplomatic and all other* matters directly and . 

M fORWj 

reasonably connected with the defense of our nation. . . - » ' 

/.r s» i i/sr ve w for. . 

2, In order for documents to relate to - the national defense, 
it is not necessary that they be vitally important, or that their 
disclosure could or would bo injurious to the United States. 

3, Among factors to be considered in determining the 

national defense character of documents are their content, sources, 
origins, character, utility and classificatloifl-^*^^ 1 V 

C&MSt&SftGPj f u 7& B’s coa/s tfretzep? 

It has been claimed that information which ha3 been made 
public does not "relate to the national defence” based upon the 
case of United* States v. Heine , 151 F.2d 813 (2d Cir. 1945). 
Actually, Heine established no new principle of law, but merely 
attempted to give effect to certain dicta in United States v. 

Gorin , 111 F.2d 712 (9th Cir. 1940), affd . 312 U.S. 19 (1941). 

In Gorin , the defendants attempted to chow that some of the 
material contained in Naval Intelligence reports also appeared in 
a public magazine. The Court of Appeals said: 

"It is also asserted that the exclusion of 
the Ken Magazine article was error. It is said 
that such article discloses that the information 
conveyed to Gorin was well knotm to the public and 
not confidential matters. While a serious question 
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might arise in a case where the only information 
divulged was such as could be found in newspapers 

r 

or periodicals available to the public, such ques¬ 
tion does not arise in this case, because the 
.article in the periodical does not, and does not 
purport to relate all information contained in the 
reports in question. Assuming, without so deciding, 
that it was error to exclude the article insofar as 
it had a bearing on the same information contained 
in some of the reports, the record affirmatively dis¬ 
closes that the error was not prejudicial because 
the information in the other reports is not contained 
in the article." (p. 722) [emphasis added] 


The Supreme Court in Gori n affirmed the Court of Appeals 
and stated that "The evil which the statute punishes is the ob¬ 
taining or furnishing of this guarded information • .." (p. 30) 

The Court, however, indicated that the question of confidentiality 
bore on the issue of intent rather than relation to the national 
defense. The Court said: . . 

"Where there is no occasion for secrecy, as 


with reports relating to national defense, published 
by authority of Congress or the military departments, 
there can,’ of course, in all likelihood be no 
reasonable intent to give an advantage to a foreign 
government." (p. 28)-' 

Both Heine and Gorin involved statutes which required proof that 
information was communicated "with intent or reason to believe 
that it is to be used to the injury of the United States or to 
the advantage of a foreign nation . , No such intent is 
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In Koine , the defendant had transmitted reports about the 
United States aviation industry, lie took all of the information in 
his reports from public sources. The-Court said: 

"The information which Heine collected was from 


various sources: ordinary magazines, books and news¬ 
papers; technical catalogues, handbooks and journals; 
correspondence with airplane manufacturers; con¬ 
sultation with one, Aldrich, who was already familiar 
with the industry; talks with one or two employees 
in airplane factories; exhibits, and talks with 
attendants, at the World’s Fair in Hew York in the 
summer of 1940. * * * All of this information came 
* from sources that were lawfully accessible to anyone 
Who was willing to take the pains to find, sift and 

s. » 4 ' 

collate it;” (p. 815) [emphasis added] 

Heine did not hold that the statute applied only to materials 

which were secret. The Court said: 

”At least the Judiciary Committee of the House stip- 

posed that the act wa3 directed at ’secrets. 1 It 

is not necessary for us to go so far; and in any 

everjt ’secrets* is an equivocal word whose definition 

might prove treacherous. It is enough in the case 

at bar to hold, as we do, that whatever it was low- 

* 

ful to broadcast throughout the country it was lawful 
to send abroad;” (p. 816) 

Heine stands for the proposition that information taken from public 
sources and which was not guarded by governmental autho-rity is not 
covered by the statute. The Court said: 

”[HJo public authorities, naval, military cr 
other, had ordered, or indeed suggested, that the 
manufacturers of airplanes—even including thoso 
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made for the services--should withhold any facts 
which they were personally willing to give out. 

r 

. .. .... - - - sv * . • * _ . di. _ 

"The services must be trusted to determine 
.what information raay be broadcast without preju¬ 
dice to the ’national defense,* and their consent 
to its dissemination is as ouch evidenced by what 
they do not seek to suppress, as by what they 

utter." (pp. 315, 816) 

1 »• • 

The Heine decision pointed out that it was merely following 
Gorin . The Court remarked: 

"As declared in Gorin v. United States, 312 
U.S. 19, 28, 61 S.Ct. 429, 85 L.Ed. 488, and as 
the judge himself charged, it is,obviously lawful 
to transmit any information about weapons and 
munitions of war which the services had themselves 
made public; 

* -ft * 

"Gorin v. United States, supra (312 U.S. 19, 

61 S.Ct,’429, 85 L.Ed. 488), contains nothing to 
the contrary of what we are holding. It is true 
that the court (312 U.S. 33, 61 S.Ct. 434) there 
accepted-the following definition of the phrase, 

’relating to the national defense’ taken from 
the prosecution’s brief: ’a generic concept 
of broad connotations, referring to the mili¬ 
tary and naval establishments and the related 
activities of national preparedness.* The words, 

’related activities of national preparedness,’ 
do indeed create a penumbra of some uncertainty; 
but it cannot comprise such information as 13 
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here in question, ns appears from what immedi- 
ntcly preceded the language we have quoted: 

'Where there is no occasion for secrecy, as 
with reports relating to national defense, pub¬ 
lished by authority of Congress or the military 
departments, there can, of course, in all like¬ 
lihood be no reasonable intent to give an advan¬ 
tage to a foreign government." (pp. 816, 817) 


Tho Heine case in no way /indicates that unofficial disclo¬ 
sures or "leaks" remove documents from the "national defense" 
category. If that were so, anyone with access to guarded docu¬ 
ments would have the power to destroy their protection, A treach¬ 
erous possessor of a guarded document could anonymously mail a 
copy of it to an appropriate newspaper, or columnist, and there¬ 
after be free to do anything he chose with it.. It should also bo 
noted that tliero is a difference in the reliability and value of 
"leaked" information and official disclosures. This is recog¬ 
nised by Department of Defense Instruction 5210.67 (Dec. 31, 1964), 


mmsaa 


which provides that "appearance in the public domain ... of 

information currently classified . . . does not preclude . . . 

continued classification . . .." If the occurrence of a "leak" 

destroyed a document's legal protection, anyone with access to it 

* 

could sell it .to those interested In ascertaining the truth or 
falsity of the leaked information. Both the seller and purchaser 

i 

would be exempt from the law unless the document failed to match 
the leaked information. 

tPALiOiTy Of C^d.MS/F /frPL$& 

Perhaps it should alao be mentioned that tho Heine statement 
that "All of this information came from sources that were lawfully 
accessible to anyone who was willing to take the pains to find, 
sift end collate it" obviously applies only to persons who obtain 
information in that way from such sources, tt can hardly apply to 
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those who claim that they could h ave obtained it in that fashion 
but chose not to take such pains and instead unlawfully secured 
guarded documents. See Black v. United States , 203 F.2d 152, 150 
(6th Cir. 1953), in which it was held that Heine did not apply be 
cause what the defendant had obtained "was secret information not 
obtained from public domain of knowledge." After all, probably 
most information could be obtained from lawful sources if suffi¬ 
cient resources are devoted to obtaining it. 

The Court of Appeals for the Second Circuit has authori¬ 
tatively characterised its Heine, decision in United States v. 
Rosenberg , 195 F.2d 583, 591 (2d Cir. 1952), as follows: 

"In United States v. Heine, 2 Cir., 151 F.2d 
C13, we so interpreted the statute ns to make it 
inapplicable to information which our armed forces 
had consented to have made public." 


In United States v. SobIon , 301 F.2d 236, 239 (2d Cir, 
1962), the same Court of Appeals held that: 

"The fact that the source of the information 
was classified as secret distinguishes this case 
fro^a United States v. Heine .... 
























